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a nlzr izm (File No.): V2(3.)69 /Ahd-II/Appeals-11/ 2016-17
~~mT(Stay App. No.):
3r#ta 3n2er zi€z (Order-In-Appeal No.): AHM-EXCUS-002-APP-/217-18

feiia (Date): 28-08-2017_aRT~ cf:;'}- ~ (Date of » ee,Z,
ft 3mr !lfq;'{, 3ITTfi:fc,(3fC!'rc;r-II) ~ '9Tft:r

.:> '

Passed by Shri Uma Shanker, Commissioner (Appeals)

df 3l1<fcfc, ,~ rn ~rc;:ct;,~-V), .3-l$J-it\lcillt\- II, .3-ll.!lcfrlle>lll ~ aRT
.:> .:> .:> '

a=rc;r~r ~-------------------------------- ~ ---t~
Arising out of Order-In-Original No ._MP/31/2016-17/Abatement_Dated: 05/31/16

issued by: Assistant Commissioner Central Excise (Div-V), Ahmedabad-II

3i4"1e>1cf><'TINR-lctlc;I cfiT o=rra=r ™ 'CfctT (Name & Address of the Appellant/Respondent)

Mis Hasmukh Toba·cco Products
al{ arfa zr 3r#tr 3ear 3riar 3era aar ?& at a s 3er h if zranfnf #ft.:, .

aal¢ lg +al# 3#f@rah at JTtfrc;r <IT utaruT 377lac Va # #ar & I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3IT«r~ cnl'~ 3ITTfqaf:
Revision application to Government of India:

'
Cl) (cfi) (@) #tr 3en g[cs 3sf@,fr 1994 cfh" mr 3@ci #7t aal¢ zv mm#ii a a gut#
ear at 3q-arr h merriaa h 3iaiirularu3mar 3rn ea,a war, far +inzr, 1Ga

.:, .:,

faamar,alt #if, fart ±raca,via mi, se fc«#-110001 cfi)- cfh" ~~ I

A revision application lies to the Under· Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid: ·

(ii) zfe mm Rt if a mmsrs zrfG #rat fa#t sisra zrr 3czr #rut * <IT ~

gisra t au sisranmrma mi ii, znr fa@ sisra zrr israt az fa#r at* .:rr~mT{JTR" * ITT m cfh"~ ~ c;'Rro;~ ITT I
. . .:,

In case of any loss of goods where the loss occur in trans t from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) 3nra a ag fa#r lg zar q2er ffffa m w znT m h faffur 3rziar e[cs
atm r3a ra 4 Raz hmtsit anr ks as f#lz znrqr ii fjfa ?& [

.:,



-t
---2---

3ITdli~ cffr~ -~ m 'TfflR'cfi ~ w ~ cfim ~ cffr ~ t 3ITT· ~ 3001 w ~
tJRr ~ ~ m gafa srgrr, sf m mxr tfTffif err~ 1R m e11q it .fclm~ .(.=f.2) 1998

tTRT 109 mxr~-~ ~ m1 •
,

¢
(c) In case of goods exported outside India export to Nepa' .or Bhutan, without payment of

1 · duty.
3%
1 '

(d) Credit of a_ny duty allowed to be utilized towards payment of excise duty on. final
products under the provisions of this Act or the Rules mqde there under and such order
is passed by the Comniis$ioner (Appeals) on or after, the date appointed under ,~c.1·~-
of the Fin?nce (No.2) Act, 1998. ~~ . . ~;{,,,r.

(1) ~~·~ (~) filll-Jlqcft, 2001 cfi ~ 9 cfi~ fclRFctcc WP-f~ ~-8 it cTT ~
-i1, ~ 3001 : m m~~~~ -«r-=r l=fffi m ~ wr-3001 ~ ~ 3001 cffr m-m~m "ffl[f~~ fclJ<:TT ·\ifAT·~ 1 '3"ffcfi "ffl[f xmm ~- ar grfhf ·3'iwfc; tTRT 35-~ it
~"C!5I' cfi 'TffiA cfi ~ cfi "ffl[f €ls-6 arr at 4R sf gt#t a1R; 1 ·

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of _Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of th'? 010 and Order:.ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribec fee as prescribed under Section
35-EE of CEA, 1944, ~.nder Major Head of Account.

0

(2) Rf@aura 3ma # arr gi icaa vs aa rt zia m 'ITT~ 200/- ffl 'TfflFl
cffr ~ 3ITT~~~~~~~'ITT 'ITT 1000/- at #h qrar #6t er1

. ( . .
The revision applicatiqn shall be accompanied by a fee of Rs;200/- where the amount
involved is; Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

fr zgca, a4hr area zyeas ga aa74Rr =qrnf@#r # ,f 3rflc
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

O·

Gaffer uRb 2 («)ls i al, 31gar cfi 3@TclT cffr ar4ta, 37flat # mm vze, ##
snra ea6 gi hara aft#tr mrzmf@raw (Rrec) #l 4fear &fr 1l!imITT, 3ll3l-J41Ellct it W-20, ~
#ea gfRaa aqrvs, haunt +I, 3r«Tara-380016.
To the ·west region~! bench of Customs, Excise & Service _Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, rJleghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

hr snra yea (srft) Pura6a), 2001 cffr 'cTffi 6 cfi 3ffllm WP-f ~-'l:!-3 it ~ ~~
arq4a nrnf@rail a6 +1{a4t fa6g an@ha fg mt; arr ata ,Raif Rea nsi Ur«.Jen
er!' -i:rrT, ~ cffr ,wi- 3l'R wrmr ·ran uifar su s la zn cra#?asiq; 100o/-- ffl~
m.fr 1 ref sur zca at mi, ans dt lJflr 3l'R wrmr ·rm1 5if q; 5 ar IT 50 lI T m m
~ 5000/- #hr cf stft urisn zyea at #ir, znra pt 1Wl" 3lR Wfflff ll'llT ~~ 50 .•·· _
aa zn rt wner & asi n9; 1oooo/- #hr 3ft ±tty #t # arr rel #/$45_ej.
atfaa2,rsa #raer al mrt1 us rsa n= # fa4 mfr asRa a #es$jg,
gnat qr at rta urnferaor at fa Rera &l. ,\2<i%

(2)

(b)

(a)

(4) tu Una gyca 3rf@1,, 1944 cffr tlRT 35-~/35-~ cfi 3'iwfc;:-
i

Under Section 35B/ 35E of CEA, 1944 an appeal liesto :-

affaor pc1iaa a iif@rfl mm ftr yea, ta sneer yeas gi hara er@a)rnnfIvI
a fags t4)fear he iia. .=f. 3. 3ITT. a. gm, { fact at vi
the special: bench of :custom, Excise & Service Tax Appellate Tribunal of West ~~k
No.2, R.K. Puram, New Delhi-1 in all matters relating to. classification valuation and. ··

j
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0

(2)

(3)

- 3.-

(~) 3fct,clRstc1 qi{-c-g;a 2(1) en Cit ~~ m~ cfi'I"~.~ m m<fRif Cit
A ~. ~ 3,4l~cii ~ lJcf ~ ~~ (RiRc) cfi'I" ~
~ f1far, 3#rat al 3it-20, qe zfe1ca cfi.J-Ql3s,. CJfEffOfr cii<l'R",
31<01Iara-380016.

(b) To the West regior:ial bench of Customs, Excise·. & Service Tax Appellate
Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

~~--- . ~-- 'hsctzr 35eq1al Ica (3rat) fez4nra«ft, 2001 cfi'I" '1.lRT 6 m ~~ "$".lJ".-3 ar
fefff far 31air 3rut#tr zuf@raswr fr ar 3rd h f@sea 3rdt fa al 3Tr
cfi'I" "'clTt ufri Rea szi zsua yeas #r ar, cans #st cflTuf 31R~ cT1<TT~

a 5 rr zr 35a ma k azi au 1000/-t 3st ztft t sari 3ua area #t
WT 3it arr arzn Guizar q 5 ar zn so rs min gt at rn c.,ooo; m
~~I zj~-~ cfTT WT 3it arznr arm gin ur so arr zn 35
sznlar gt at suv gooey Rt 3sr# ztuft 1 Ru araa «fer h Gara taifna
±a grrz h su ,i iirRt a 1 zr 3Ir 3 nr h fa# #nf@a aafGc
eta h ta Rt mar ar zt szi 35m anrznf@aur RR qs fr ? I fE" h fu 3rlaa
tf;f rn c.,oo/- m·~ ~ I
The appeal to the Appellate Tribunal shali be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of {
1,000/-, { 5000/- and { 10,000/-·where amount of duty/penalty/demand/refund is
upto 5 La·c. 5 Lac to 50 Lac ana above 50 Lac respectively in the form crossed
bank draft in favour pf Asst. Registrar of branch of any hominate public sector
bank. of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is sjtuated. Application made for grant of
stay shall be accompanied by a fee of { 500/-.

rf@ r 3rear asa 3n2it amar ztar ? at u=2taa 3n2r ah fr st
cnr ~~ ci.rr t fart star uf@git z zzr h AA ~-ftfr cfrr_~ titr m
tm a fg zrnfrf 3hl#tr znf@awr at lJ"qi 3-fCfR;r m ~~ cm- lJ"qi

~~ '5lTc1T t . I · ..
In case of the order covers a number of·order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or ttie one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising { 1 lacs fee of {
100/- for each.. ·

(4) Ir1rz rcas 3rfferra &so zrr if@ra ft 34qi-e h 3iur fefffa ft. .
34r 35m 3mar zn 7 3mer zrenfenf ffaa u!f@rant h 3mer ii re)a #t
lJ"cff -gfc:t "CR rn &.so h a czrrzrz era feaza z'ear aRezr I
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of { 6.50 paise as prescribed
under scheduled-I item of the cQurt fee Act, 1975 as amen.ded.

(5) sea 3it aif@a mar. cm- feimrur a a frraii Rs 3i aft eznrr 3naff fan
sar ? si #tar area, ks&tr 3-ala area ia hara 3rah#tr Enif@raw (arff4fr)
err, «&c # ff?a & 1

(6) Attention in invited to the rules covering these and other related matter
contended in Customs, Excise· & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·
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ORDER-IN-APPEAL

MIs. Hasmukh Tobacco Products, 300, Meldi Estate, Gota Road, Near

Kaushik Granite, Gota, Ahmedabad-382481 ( in short 'appellant') has filed an

appeal against Order - in - Original No. MPI31/2016-17/Abetment dated

31.05.2016(in short 'impugned order') passed by the Assistant Commissioner,

Central Excise, Division-II, Ahmedabad-Il (in short 'adjudication authority').

2. Briefly stated that the appellant filed abatement claim of Rs.38,19,484/- for

Pouch Packing [Vlachine(in short PPM) remained closed for 23 days during

March-2016. In terms of Rule 10 of the Chewing Tobacco and Unmanufactured

Tobacco Packing Machine Rules, 2010, the duty calculated on proportionate

basis shall be abated in respect of such period in case a factory did not produce

the notified goods during any continuous period 15 days or more. The said PPM

remained closed for 23 days viz. from 01.03.2016 to 07.03.2016 (7 days) and

from 16.03.2016 to 31.03.2016 (16 days). The appellant had paid Rs.51,48,000/

for the month of March-2016. The adjudicating authority sanctioned abatement of

Rs.26,57,032/- for said 16 days and rejected the claim of Rs.11,62,452/- for said

7 days in terms of Rule 10ibid vide impugned order.
3. Aggrieved with the impugned order, the appellant filed the present appeal

wherein, interalia, they submitted that:
(a) the terms continuous closure of 15 days or more has to be read

harmoniously and if factory is closed for the period of 15 days or more in a

month(even in two or more parts) then refurd should be granted for total

closure period.
(b) the fact that the manufacturing or producticn of notified goods during 7

days (01.03.2016 to 07.03.2016) have not taken place is not in dispute.

Rule 10 of Chewing Tobacco and Unmanufactured Tobacco Packing

Machines(Capacity Determination and Collection of Duty) Rules, 2010
read with sub-section (3) of Section 3A of th= Central Excise Act, 1944 is

ultra-virus to the Constitution.
4. Personal hearing in the ·matter was held on 19.07.2017. Shri Nitesh Jain

and Praveen Maheshwari, both Chartered Accountant, appeared on behalf of

the appellant and re-iterated the grounds of appeal.
5. I have carefully gone through the records of the case, submissions made

in the appeal memorandum, personal hearing and evidences available on

records. I find that main issue to be decided is whether the abatement disallowed

for 7 days vide impugned order is legal or otherwise. Accordingly, I proceed to
decide the case on merits.

6. In this regard, I find that Rule 10ibid governirg abatement clearly provides (]._.

that there should not be production of notified goods during any continuou~~;'~~

t
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period of 15 days or more subject to certain conditions laid down in it. The

words 'any continuous period of 15 days or more' is important for abatement in

case of non-production of goods. In the present case, I find that the production

has remained closed in two parts during the monh as stated in para 2 supra.

There is no dispute regarding fulfilment of other corditions laid down in said Rule

10ibid for claiming abatement. The appellant has also given in writing vide letter

dated 15.04.2016 that they are aware of the fact that the abatement claimed for

the period i.e. 01.03.2016 to 07.03.2016(07 days) of amount Rs.11,62,452/

cannot be sanctioned and they have no objection if their claim is sanctioned

without considering said period of 07 days vis-a-vis declared that no refund will

. be claimed for this period. Now, the appellant has contended that refund should

be granted for total closure period. In this regard, I also find that there is no such

provision in the said rule for granting abatement for total closure period in the

month and hence plea of the appellant is not tenable in this regard ..

7. As regards constitutionality of the Chewing Tobacco and Unmanufactured

Tobacco Packing Machines(Capacity Determination and Collection of Duty)

Rules, 2010, I find that existing Section 3A of the CEA, 1944, under which said

rules have been made by the Central Govt. is inserted w.e.f. 10.05.2008 by virtue

of Section 79 of the Finance Act, 2008. So, it canot be said that said rules is

ultra-virus the Constitution.

l 8. In ~iew ~f the above discussion and findings, I uphold the impugned order

_ana s$ax4$he appeal fed by the appellant.

9. 3141aaai zarr za# a{ 3rfh ar fart 3la rt# fan5art
The appeal filed by the appellant stands disposed of in above terms. ,~

@1a':1
(3mar gi4)

he4zr a 31rzr#a (3r4+).:,

Atte t d
{

( t )
Superintendent(Appeals),
Central Tax, Ahmedabad.
BY SPEED POST TO:
M/s. Hasmukh Tobacco Products,
300, Meldi Estate, Gota Road,
Near Kaushik Granite, Gota,
Ahmedabad-382481.
Copy to:

(1)
(2)
(3)
(4)

$

The Chief Commissioner, Central Tax, Ahmedabad Zone.
The Commissioner, Central Tax, Ahmedabad(North)(RRA Sec.).
The Assistant Commissioner, Central Tax Division-VI, S.G. HighwayWest.
The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.
(for uploading the OIA on website)
Guard file
P.A. file.
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