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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dzep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: '
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In case of any loss of goods where the loss occur in trans t from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepa' or Bhutan, without payment of
duty. : '

ﬁmwaﬁmﬁéﬁz%ﬁﬂaﬂﬁmwaﬁﬁ%ﬁmaﬁﬂé%@-\I-t@rmvﬁw"
uRT g o @ gaiee W,mzﬁmmﬁﬁaiwmmwﬁﬁamﬁm.(ﬁz) 1998
g7 109 BRI Frge by ‘JI{E"TI :

Credit of any duty allowed to be utilized towards payment of ‘excise duty .on final
products under the pr'O\f(isions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under S20.16%:..
of the Finance (No.2) Act, 1998, e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is'communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribec fee as prescribed under Section
35-EE of CEA, 1944, <nder Major Head of Account.
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The revisioﬁ applicaﬁcsn shall be accompanied by a fee of Rs;200/- where the éméunt
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more:
than Rupees One Lac. ' '
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to -

thespecial% bench of fCuétom, Excise & Service Tax Abpellate‘_Tribunél; of West é%,gck
No.2, R.K. Puram, New Delh_i-1 in all matters relating to. classification valuation and.

To the west regional bench of Cust_oms, Excise & Service Tax Appellate. Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above. ,
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To the West regional bench of Customs, Excis=. & Service Tax Appellate
Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/- and ¥ 10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank.of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of ¥ 500/-.
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In case of the order covers a number of-order- in Ongmal fee for each O.L.O.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if exmsmg T 1 lacs fee of ¥
100/- for each. .
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One copy of application or O.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled | item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covenng these and other related matter
contended in Customs, Exmse & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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ORDER-IN-APPEAL }
M/s. Hasmukh Tobacco Products, 300, Meldi Estate, Gota Road, ‘Near
Kaushik Granite, Gota, Ahmedabad-382481 ( in short ‘appellant’) has filed an

appeal agaihSt Order — in - Original No. MP/31/2016-17/Abetment dated
31.05.2016( in short ‘impugned order') passed by the Assistant Commissioner,

Central Excise, Division-ll, Ahmedabad-II (in short ‘adjudication authority’).

2. Briefly stated that the appellant filed abatement claim of Rs.38,19,484/- for
Pouch Packing Machine(in short PPM) remained closed for 23 days during
March-2016. In terms of Rule 10 of the Chewing Tobacco and Unmanufactured
Tobacco Packing Machine Rules, 2010, the duty calculated on proportionate

basis shall be abated in respect of such period in case a factory did not produce '

the notified goods during any continuous period 15 days or more. The said PPM
remained closed for 23 days viz. from 01.03.2016 to 07.03.2016 (7 days) and

from 16.03.2016 to 31.03.2016 (16 days). The appellant had paid Rs.51,48,000/— -

for the month of March-2016. The adjudicating authority sanctioned abatement of

Rs.26,57,032/- for said 16 days and rejected the claim of Rs.11,62,452/- for said

7 days in terms of Rule 10ibid vide impugned order.

3. Aggrieved with the impugned order, the appellant filed the present appeal

wherein, interalia, they submitted that: '

(@) the terms continuous closure of 15 days or more has to be read
harmoniously and if factory is closed for the period of 15 days or more in a

month(even in two or more parts) then refurd should be granted for total

closure period.

(b)  the fact that the manufacturing or producticn of notified goods during 7 -

days (01.03.2016 to 07.03.2016) have not taken place is not in dispute.

(¢) Rule 10 of Chewing Tobacco and Unmanufactured Tobacco Packing
Machines(Capacity Determination and Collection of Duty) Rules, 2010
read with sub-section (3) of Section 3A of th= Ceniral Excise Act, 1944 is
ultra-virus to the Constitution.

4, Personal hearing in the matter was held on 19.07.2017. Shri Nitesh Jain

and Praveen Maheshwari, both Chartered Accountant, appeared on behalf of

the appellant and re-iterated the grounds of appeal. |

5. | have carefully gone through the records of the case, submissions made

in the appeal memorandum, personal hearing and evidences available on

records. | find that main issue to be decided is whether the abatement disallowed

- for 7 days vide impugned order is legal or otherwise. Accordingly, | proceed to

decide the case on merits.

6. In this regard, 1 find that Rule 10ibid governirg abatement clearly provides

that there should not be production of notified goods during any continuous: 2% 73
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period of 15 days or more subject to certain conditions laid down in it. The

words ‘any continuous period of 15 days or more’ is important for abatement in
case of non-production of goods. In the present case, | find that the production
has remained closed in two parts during the mon:h as stated in para 2 supra.
There is no dispute regarding fulfilment of other cbrditions laid down in said Rule
10ibid for .claiming abatement. The appellant has also given in writing vide letter
dated 15.04.2016 that they are aware of the fact that the abatement claimed for
the period i.e. 01.03.2016 to 07.03.2016(07 days) of amount Rs.11,62,452/- ‘
cannot be sanctioned and they have no objection if their claim is sanctioned
without considering said period of 07 days vis-a-vis declared that no refund will
- be claimed for this period. Now, the appellant has contended that refund should
be granted for total closure period. In this regard, | also find that there is no such -
provision in the said rule for granting abatement for total closure period in the
month and hence plea of the appellant is not tenable in this regard..
7. As regards constitutionality of the Chewing Tobacco and Unmanufactured
Tobacco Packing Machines(Capacity Determination and Collection of Duty)
Rules, 2010, | find that existing Section 3A of the TEA, 1944, under which said
rules have been made by the Central Govt. is inserted w.e.f. 10.05.2008 by virtué -
of Section 79 of the Finance Act, 2008. So, it cannot be said that said rules is
ultra-virus the Constitutibn
¢ 8 In vnew of the above discussion and findings, | uphold the lmpugned order
_’}__and S the appeal filed by the appellant.
9. Hﬁmmaﬁﬁﬂémwﬁmmemﬁﬁﬁmm%l |
The appeal filed by the appellant stands disposed of in above terms.
gm?\s'w/ﬁ
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(B.A. P tel) :
Superintendent(Appeals),
Central Tax, Ahmedabad.
BY SPEED POST TO:

M/s. Hasmukh Tobacco Products,
300, Meldi Estate, Gota Road,
Near Kaushik Granite, Gota,
Ahmedabad-382481.

Copy to:

(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad(North)(RRA Sec.).
(3) The Assistant Commissioner, Central Tax Division-VI, S.G. Highway West.
4 The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.
(for uploading the OIA on website)

\/6{ Guard file
(6) P.A. file.
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